THE MERGERS &
ACQUISITIONS
REVIEW

TENTH EDITION

EDITOR
MARK ZERDIN

LAW BUSINESS RESEARCH



THE MERGERS &
ACQUISITIONS

REVIEW

Tenth Edition

Editor
MARK ZERDIN

Law BusiNness RESEARCH LD



PUBLISHER
Gideon Roberton

SENIOR BUSINESS DEVELOPMENT MANAGER
Nick Barette

BUSINESS DEVELOPMENT MANAGER
Thomas Lee

SENIOR ACCOUNT MANAGERS
Felicity Bown, Joel Woods

ACCOUNT MANAGERS

Jessica Parsons, Adam Bara-Laskowski, Jesse Rae Farragher

MARKETING COORDINATOR
Rebecca Mogridge

EDITORIAL ASSISTANT
Sophie Arkell

HEAD OF PRODUCTION
Adam Myers

PRODUCTION EDITOR
Anne Borthwick

SUBEDITORS

Tessa Brummitt, Caroline Herbert

CHIEF EXECUTIVE OFFICER
Paul Howarth

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2016 Law Business Research Ltd
www. TheLawReviews.co.uk
No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients. Legal
advice should always be sought before taking any legal action based on the information
provided. The publishers accept no responsibility for any acts or omissions contained
herein. Although the information provided is accurate as of August 2016, be advised that
this is a developing area.

Enquiries concerning reproduction should be sent to Law Business Research, at the address
above. Enquiries concerning editorial content should be directed
to the Publisher — gideon.roberton@lbresearch.com

ISBN 978-1-910813-21-8

Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112



THE LAW REVIEWS

THE MERGERS AND ACQUISITIONS REVIEW
THE RESTRUCTURING REVIEW
THE PRIVATE COMPETITION ENFORCEMENT REVIEW
THE DISPUTE RESOLUTION REVIEW
THE EMPLOYMENT LAW REVIEW
THE PUBLIC COMPETITION ENFORCEMENT REVIEW
THE BANKING REGULATION REVIEW
THE INTERNATIONAL ARBITRATION REVIEW
THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW
THE CORPORATE IMMIGRATION REVIEW
THE INTERNATIONAL INVESTIGATIONS REVIEW
THE PROJECTS AND CONSTRUCTION REVIEW
THE INTERNATIONAL CAPITAL MARKETS REVIEW
THE REAL ESTATE LAW REVIEW
THE PRIVATE EQUITY REVIEW
THE ENERGY REGULATION AND MARKETS REVIEW
THE INTELLECTUAL PROPERTY REVIEW
THE ASSET MANAGEMENT REVIEW
THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW
THE MINING LAW REVIEW

THE EXECUTIVE REMUNERATION REVIEW



THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW
THE CARTELS AND LENIENCY REVIEW
THE TAX DISPUTES AND LITIGATION REVIEW
THE LIFE SCIENCES LAW REVIEW

THE INSURANCE AND REINSURANCE LAW REVIEW
THE GOVERNMENT PROCUREMENT REVIEW
THE DOMINANCE AND MONOPOLIES REVIEW

THE AVIATION LAW REVIEW

THE FOREIGN INVESTMENT REGULATION REVIEW

THE ASSET TRACING AND RECOVERY REVIEW
THE INSOLVENCY REVIEW
THE OIL AND GAS LAW REVIEW
THE FRANCHISE LAW REVIEW
THE PRODUCT REGULATION AND LIABILITY REVIEW
THE SHIPPING LAW REVIEW
THE ACQUISITION AND LEVERAGED FINANCE REVIEW
THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW
THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW
THE TRANSPORT FINANCE LAW REVIEW
THE SECURITIES LITIGATION REVIEW
THE LENDING AND SECURED FINANCE REVIEW
THE INTERNATIONAL TRADE LAW REVIEW
THE SPORTS LAW REVIEW
THE INVESTMENT TREATY ARBITRATION REVIEW

THE GAMBLING LAW REVIEW

www. TheLawReviews.co.uk



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned assistance
throughout the preparation of this book:
AABO-EVENSEN & CO ADVOKATFIRMA
ZALEX
AGUILAR CASTILLO LOVE
AKD NV
ALLEN & GLEDHILL LLP
ANDERSON MORI & TOMOTSUNE
ARIAS, FABREGA & FABREGA
ASHURST LLP
AVENT ADVOKAT
AZMI & ASSOCIATES
BHARUCHA & PARTNERS
BREDIN PRAT
BRIGARD & URRUTIA
CLEARY GOTTLIEB STEEN & HAMILTON
CORONEL & PEREZ
CORRS CHAMBERS WESTGARTH
CRAVATH, SWAINE & MOORE LLP
DITTMAR & INDRENIUS

DRYLLERAKIS & ASSOCIATES



Acknowledgements

DUANE MORRIS & SELVAM LLP
FANGDA PARTNERS
HENGELER MUELLER
HEUKING KUHN LUER WOJTEK
KBH KAANUUN
LEGAL ATTORNEYS & COUNSELORS
LETT LAW FIRM P/S
MAKES & PARTNERS LAW FIRM
MAPLES AND CALDER
MATTOS FILHO, VEIGA FILHO, MARREY JR E QUIROGA ADVOGADOS
MNKS
MORAVCEVIC VOJNOVIC I PARTNERI IN COOPERATION WITH SCHONHERR
MOTIEKA & AUDZEVICIUS
NISHIMURA & ASAHI
OSLER, HOSKIN & HARCOURT LLP
PEREZ ALATI, GRONDONA, BENITES, ARNTSEN & MARTINEZ DE HOZ (H)
POPOVICI NITU STOICA & ASOCIATII
ROJS, PELJHAN, PRELESNIK & PARTNERS
RUBIO LEGUIA NORMAND
RUSSIN, VECCHI & HEREDIA BONETTI
S HOROWITZ & CO
SCHELLENBERG WITTMER LTD
SCHINDLER RECHTSANWALTE GMBH
SLAUGHTER AND MAY

STRELIA

ii



Acknowledgements

STUDIO LEGALE DELFINO E ASSOCIATI WILLKIE FARR & GALLAGHER LLP
SYCIP SALAZAR HERNANDEZ & GATMAITAN
TORRES, PLAZ & ARAUJO
URIA MENENDEZ
UTEEM CHAMBERS
VON WOBESER Y SIERRA, SC
WALKERS
WEERAWONG, CHINNAVAT & PEANGPANOR LTD
WH PARTNERS

WHITE & CASE LLP

iii



Editor’s Preface

Chapter 1

Chapter 2

Chapter 3

Chapter 4

Chapter 5

Chapter 6

Chapter 7

Chapter 8

Chapter 9

Chapter 10

CONTENTS

................................................................................................... xi
Mark Zerdin

EU OVERVIEW ..ottt eeeevaaneeeeeees 1
Mark Zerdin

EUROPEAN PRIVATE EQUITY ..eviiiiiiieiieeeeieeeeeee e 9
Benedikt von Schorlemer and Holger H Ebersberger

M&A LITIGATION ...coiiiiiiiiiiieniteieeie ettt 19
Mitchell A Lowenthal and Roger A Cooper

PRIVATE EQUITY: AN OFFSHORE PERSPECTIVE............. 26
Rolf Lindsay

ARGENTINA ....ooitiitieteetestete ettt ettt s es 30
Santiago Daireaux and Fernando S Zoppi

AUSTRALIA ...ttt ettt ettt ettt st et sanesaeen 38
Braddon Jolley, Sandy Mak and Jaclyn Riley-Smith

AUSTRIA. ...ttt ettt sttt et s r e eseebesasessnan 49
Clemens Philipp Schindler

BAHRAIN ...ooiiiiiiitieee ettt eeeire e e e e e sirre e e e e s s saeeee e s ssasbaaeeas 60
Haifa Khunji and Natalia Kumar

BELGIUM .ottt e e e e e e e e e e e e 70
Olivier Clevenbergh, Giséle Rosselle, and Filip Jorens

BRAZIL ..ttt ee e e e e e e e e e e e e s esaaaaaaaanneees 81

Moacir Zilbovicius and Rodrigo Ferreira Figueiredo

iv



Contents

Chapter 11

Chapter 12

Chapter 13

Chapter 14

Chapter 15

Chapter 16

Chapter 17

Chapter 18

Chapter 19

Chapter 20

Chapter 21

Chapter 22

BRITISH VIRGIN ISLANDS ... .ot eeeeee e 90
Richard May and Richard Spooner

CANADA ..ottt 99
Robert Yalden, Emmanuel Pressman and Jeremy Fraiberg

CAYMAN ISLANDS ..ottt 113
Suzanne Correy and Daniel Lee

Norman Zhong and Helen Fan

COLOMBIA ..ottt ettt ee s 136
Sergio Michelsen Jaramillo

COSTA RICA ..ottt ettt 151
John Aguilar Jr and Marco Solano

DENMARK ...ttt ettt e e eaaae e e 158
Sebastian Ingversen and Nicholas Lerche-Gredal

DOMINICAN REPUBLIC .....coooeiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeees 168
Maria Esther Ferndndez A de Pou, Ménica Villafaria Aquino and
Laura Ferndndez-Peix Perez

ECUADOR ..ottt ettt e e eaaes 178
Daniel Pino Arroba and Fernanda Guzmdn Amador

FINLAND ..ottt 182
Jan Ollila, Wilhelm Eklund and Jasper Kublefelt

FRANCE ..ottt 194
Didier Martin

GERMANY ..ottt 210
Heinrich Knepper



Contents

Chapter 23

Chapter 24

Chapter 25

Chapter 26

Chapter 27

Chapter 28

Chapter 29

Chapter 30

Chapter 31

Chapter 32

Chapter 33

Chapter 34

Cleomenis G Yannikas, Sophia K Grigoriadou, Vassilis S Constantinidis
and John M Papadakis

HONG KONG ...ttt 236
Jason Webber

ICELAND ..ottt 245
Hans Henning Hoff

INDIA ..ottt s e 252

Justin Bharucha

INDONESTA ...ttt e s enaaaee s 268
Yozua Makes
ISRAEL ...ttt ettt ettt e e s eaaaae s 280

TTALY .ottt ettt e e e s eaaaae e 289
Maurizio Delfino
JAPAN ..ottt ettt ettt et et et ve e e rae s 301

Hiroki Kodate and Yuri Totsuka

LITHUANIA oottt e et e e et e e e eaanas 309
Giedrius Kolesnikovas and Michail Parchimovic

LUXEMBOURG......cociiiiiiinieiiecteietneeesieetsee e 314
Marie-Béatrice Noble, Raquel Guevara and Stéphanie Antoine

MALAYSIA ..ottt et ean e 327
Rosinah Mohd Salleh and Norbisham Abd Babrin

James Scicluna, Ramona Azzopardi and Rachel Vella Baldacchino

vi



Contents

Chapter 35

Chapter 36

Chapter 37

Chapter 38

Chapter 39

Chapter 40

Chapter 41

Chapter 42

Chapter 43

Chapter 44

Chapter 45

Chapter 46

MAURITIUS ottt ettt 355

Mubammad Reza Cassam Uteem and Basheema Farreedun

MEXICO ittt eeae s e e s esaaeesennes 365
Luis Burguefio and Andrés Nieto

MONTENEGRO.......cciviiiiiritiinecineeeeseetseees et 376
Slaven Moravéevic and Dijana Gruji¢

MYANMAR ..ootiiiieiniieireetseeretneeree et sae e 386
Krishna Ramachandra and Rory Lang

NETHERLANDS ....oootiiiieiieieeiertesiteie ettt 402
Carlos Pita Cao and Frangois Koppenol

NIGERIA.....cooiiiiiiiiiiniiie e 415
Lawrence Fubara Anga

INORWAY ..ottt ettt ettt ettt e e s e e eaaae e e e s e snaaees 419
Ole K Aabo-Evensen

PANAMA . ....oi ittt ettt eaaaee e 454
Andrés N Rubinoff

PERU ...ttt ettt e e e e e e s e e sssssaesaaasseeeeeeeees 463
Carlos Arata

PHILIPPINES .....ooiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeaevaavaaeeeeeeeees 472

Philbert E Varona, Maria Jennifer Z Barreto, Hiyasmin H Lapitan,
Patricia A Madarang and Javierose M Ramirez

PORTUGAL ..ottt 481

Francisco Brito e Abreu and Joana Torres Ereio

Michiel Visser, Charbel Abou Charaf and Eugenia Greco

vii



Contents

Chapter 47

Chapter 48

Chapter 49

Chapter 50

Chapter 51

Chapter 52

Chapter 53

Chapter 54

Chapter 55

Chapter 56

Chapter 57

Chapter 58

ROMANIA ..ottt et e et s eraeeeanans 506
Andreea Hulub, Alexandra Niculae and Viad Ambrozie

Matija Vojnovic and Luka Lopici¢

SINGAPORE ...ttt ettt eane e 548
Lim Mei and Lee Kee Yeng

SLOVENIAL.....ooviiiiiiiiiiiii s 556
David Premelé, Bojan Sporar and Jakob Ivancic

Christian Hoedl and Javier Ruiz-Cdmara

SWITZERLAND ...oooiiiiiiiiiiee ettt ettt 580
Lorenzo Olgiati, Martin Weber, Jean Jacques Ah Choon,
Harun Can and David Mamane

THAILAND ..ottt ettt e e e 591
Pakdee Paknara and Pattraporn Poovasathien

TURKEY ettt ettt e ettt e e et e s e eeaeees 600
Emyre Akin Sait
UNITED ARAB EMIRATES ....uuoeeiiiiiiieiieeeeeeeeeeeeeeevnn 609

DK Singh and Stincy Mary Joseph

UNITED KINGDOM ..oooiiiiiiiiiieeeeee et 621
Mark Zerdin
UNITED STATES....co ittt ettt eeere e e 639

Richard Hall and Mark Greene

viii



Contents

Chapter 59

Chapter 60

Chapter 61

Appendix 1

Appendix 2

UZBEKISTAN ..ottt e et es 679
Shubrat Yunusov, Ulugbek Abdullaev, Khilola Sattarova and
Diyora Abdurakhmanova

VENEZUELA .....oooiiiiiiiiiineetreeeseceseeee et 686
Guillermo de la Rosa, Juan D Alfonzo, Nelson Borjas E and
Domingo Piscitelli N

VIETNAM ..ottt ettt e et s et e e enns 698
Hikaru Oguchi, Taro Hirosawa and Ha Hoang Loc

ABOUT THE AUTHORS.....cctiiieirieneeeeereeneceeeeeee 709

CONTRIBUTING LAW FIRMS” CONTACT DETAILS....... 749

ix



EDITOR'S PREFACE

The past year has seen a boom in dealmaking, with many markets reaching post-crisis peaks
and some recording all-time highs. Mega-deals have been at the heart of the expanding
market, with companies tapping into cash piles and cheap debt to fund transformational
deals. Looking behind the headline figures, however, a number of factors suggest dealmaking
may not continue to grow as rapidly as it has done recently.

In Europe, the European Central Bank was forced to start a programme of quantitative
easing in the wake of consistently low growth, a full seven years after the Bank of England
and the Federal Reserve undertook their programmes. US interest rates have also tightened
for the first time since the financial crisis, contributing, according to some commentators, to
the wobbly US markets that marked the start of 2016. Yet this uncertainty has now seemingly
passed, and the Federal Reserve is contemplating raising rates further. Meanwhile, eurozone
and UK interest rates look likely to remain low for some time to come due to continued
slow growth and low inflation in the region. How the markets react to this bifurcation of
monetary policy across the Atlantic will shape dealmaking in the year to come.

Elsewhere, there have been some concerns that falling commodities prices (particularly
that of oil) have been driven by a fall in market confidence. However, it seems that this view
is somewhat simplistic. It is more likely that prices have fallen due to excess capacity that
built up to service Chinese industrialisation and somewhat weak growth figures. The recent
uptick in prices should be seen as an indicator that perhaps the market overreacted and
fundamentals remain strong.

Perhaps one of the biggest factors that poses a threat to dealmaking in 2016 is the
political uncertainty affecting much of the world. In the UK, the first half of the year was
clouded by the referendum on the UK’s continued membership of the EU, and in the US, the
presidential election result is likely to have a considerable impact on markets. It is hoped that
the resolution of this uncertainty in the second half of the year will foster an environment in
which markets can thrive.
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Editor’s Preface

I would like to thank the contributors for their support in producing the 10th edition
of The Mergers & Acquisitions Review. I hope that the commentary in the following chapters
will provide a richer understanding of the shape of the global markets, together with the
challenges and opportunities facing market participants.

Mark Zerdin
Slaughter and May
London

August 2016
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Chapter 51

SLOVENIA

David Premelé, Bojan Spomr and Jakob Ivantid

I OVERVIEW OF M&A ACTIVITY

M&A activity has formed a significant part of the macroeconomic processes that have been
taking place in Slovenia during the past few years. There is no real cohesion of deal flow
in terms of business sectors, as M&A activity is dispersed across all sectors of the market.?
On the sale side, the state — acting through the Slovenian Sovereign Holding company — is
still the most active seller. In fact, Slovenia (with one notable exception — the failed sale
process of Telekom Slovenija in mid-2015) is ticking off asset sales from its itinerary quite
successfully, with the keynote deal being the 2015/2016 sale of its 100 per cent share in Nova
KBM (the second-largest Slovenian bank) to Apollo Global Management. The deal, valued at
€250 million, represents the first sale in the privatisation of state-owned banks.

The food production industry sector also provided significant deals in 2015, with
the sale of three regional heavyweights: Pivovarna Lasko brewery, in which Heineken has
acquired a 53.43 per cent share for about €119.5 million); Zito bakery and confectionery
factory, in which Croatian company Podravka has acquired a 86.8 per cent share for about
€55.6 million; and the poultry factory Perutnina Ptuj, in which Slovenska industrija jekla
(SIJ) has acquired about a 47 per cent share for about €44.5 million).

The sale of distressed assets under the auspices of the state-owned Bank Assets
Management Company (BAMC) has, on the other hand, fuelled the sale of Adria Airways,
the Slovenian national Airliner, ELAN, a sporting goods manufacturer, and the currently
undergoing sale of non-performing loans (NPLs) of the DZS Group, a publishing and

1 David Premel¢ and Bojan Sporar are partners and Jakob Ivani¢ is an associate at Rojs,
Peljhan, Prelesnik & partners.

2 In the past year alone, Rojs, Peljhan, Prelesnik & partners have acted for buyers and sellers
across the board, in industry sectors ranging from food production and energy to banking

and aviation.
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Slovenia

leisure industry conglomerate. BAMC is, however, not the only seller of NPL-related assets,
as €800 million of non-performing small and medium-sized enterprise (SME) loans were put
on sale by NLB in October 2015.

II GENERAL INTRODUCTION TO THE LEGAL FRAMEWORK FOR
M&A

The Slovenian Companies Act provides the basic corporate law framework and, together
with the rules of contract law embedded in the Obligations Code, forms the legal basis
for any share purchase deal. The Companies Act sets out the rules regarding among other
company types, corporate governance, rights of minorities, financial assistance and corporate
reorganisations (e.g., divisions and mergers). In practice, target companies are incorporated
either as joint-stock companies (whose shares can be listed or not listed) or limited liability
companies. Strict rules on the prohibition of hidden profit payments and any kind of support
for acquisitions apply to joint-stock companies, whereas investors acquiring a limited liability
company are faced with fewer limitations.

Apart from share purchase deals, asset deals, joint ventures and quasi-joint venture
cooperation transactions are also possible and quite common in Slovenia. While the
Obligations Code does not specifically regulate cooperation agreements, such arrangements
(joint-venture arrangements, franchising arrangements, etc.) are also possible as there is
no numerus clausus of contract types under local law. In practice, some foreign investors
have refrained from entering into an asset deal concerning assets acquired through external
financing due to the possible joint and several liability of the buyer together with the seller for
the debts of the seller relating to such assets as provided in the Obligations Code. Corporate
restructurings can take the form of mergers (consolidation or absorption), divisions (several
sub-types are possible, and vary with respect to the scope of assets transferred and the
relationship between the transferor and the transferee post-completion) and changes in the
form of incorporation.

The Takeovers Act sets out the legal framework regulating mandatory and voluntary
takeover bids. It applies in relation to Slovenian joint-stock companies, the shares of which
are listed on an organised stock market in Slovenia or in any other EU Member State as well
as Slovenian joint-stock companies, the shares of which are not listed on an organised market,
but which have at least 250 shareholders or a total capital of at least €4 million.

Pursuant to the Takeovers Act, a mandatory takeover bid requirement is triggered if a
person, by itself or with persons acting in concert, reaches or exceeds the takeover threshold
of one-third of voting rights in the target company. If the shareholder’s initial takeover bid is
successful, and if the shareholder attains at least 10 per cent of additional voting rights in the
target, it must publish an additional takeover bid. The obligation to make additional takeover
bids ceases once the shareholder has obtained at least 75 per cent of the target’s shares with
voting rights in the course of a takeover offer. Failure to launch a mandatory takeover bid or an
unsuccessful mandatory takeover bid results in, inter alia, a full loss of voting rights, exposure
to fines and potential liability for damages. The acquirer that is under an obligation to launch
a mandatory takeover bid may regain its voting rights only by successfully completing a
mandatory takeover bid or by lowering its shareholding below the threshold that triggered
the requirement to publish the takeover bid.

The purchase price offered in a takeover bid must be at least equal to the highest
price at which the offeror was buying the target’s shares in the last year before announcing
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the takeover bid. If, however, the takeover threshold was exceeded contrary to the Takeovers

Act, then the relevant benchmark is the highest purchase price paid by the offeror in the year

before the date of the infringement of the Takeovers Act. External audit of the offered price

is required only in the case of non-listed joint-stock companies.

The Takeovers Act goes beyond the usual requirement of a guarantee of sufficient
funds. The offeror must transfer the monies required to cover the purchase price of all
remaining shares (all shares of the target other than those already owned by the bidder) to the
central securities clearing depository before launching the bid. Alternatively, the offeror may
deliver to the central securities clearing depository a sufficient funds bank guarantee issued
by an EU Member State bank.

In cases where the acquisition of shares is subject to the prior consent of any regulatory
authority (other than merger clearance), the validity of the takeover bid depends on the
obtainment of such consent. If the consent of the relevant regulatory authority, such as the
consent of the Bank of Slovenia for the acquisition of a qualified holding in a Slovenian bank,
is not granted before the expiry of the takeover bid acceptance period or if the consent is
denied, the takeover bid is unsuccessful and the offeror does not obtain any shares pursuant
to the takeover bid. It is therefore preferable to seck the relevant consents before launching
the takeover bid.

The validity of the takeover bid cannot be linked to merger clearance of the transaction.
However, the bidder may make the bid conditional on reaching a certain shareholding in the
company, this being the only elective condition that the offeror may choose for the validity
of its bid.

The takeover intention has to be published within three business days of reaching or
exceeding the relevant takeover threshold, to be followed with the publication of the takeover
bid (and accompanying prospectus) within 10 to 30 days. The period for the acceptance of
the takeover bid must be set between 28 and 60 days.

Rules on squeeze-out procedures are enacted in the Companies Act. A squeeze-out
of minority shareholders is possible once a single majority shareholder has obtained at least
90 per cent of the entire share capital of the joint-stock company. Squeeze-outs are performed
on grounds of a decision of the assembly of shareholders proposed by the majority shareholder
and in exchange for a suitable compensation. The Companies Act also provides for rules
on approval rights required in corporate restructurings. Typically, any type of corporate
restructuring will require a three-quarters (share capital) majority vote of the shareholders
(unless the relevant articles of association provide otherwise). Similarly, any asset deals that
concern the transfer of or otherwise affect at least 25 per cent of all assets of a joint-stock
company must be approved by the shareholders.

As already mentioned, strict rules apply in relation to financial or other types of
facilitation of acquisitions and takeovers through the assets of the target joint-stock company.
Targets are prohibited from providing security, advance payments, loans, guarantees or
any other form of financial or collateral facilitation for the acquisition of their own shares.
Furthermore, shares to be acquired in the takeover process may also not be promised to be
pledged for takeover financing.

Other statutes relevant to M&A activity include:

a the Financial Instrument Market Act governs the requirements and rules with regard
to securities traded on organised markets, the disclosure of information in relation to
securities traded on organised markets and the trading rules for trading securities on
organised markets;
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b the Book Entry Securities Act governs the issuing and trading of book entry securities;

c the Law of Property Code governs property rights;

d the Financial Operations, Insolvency Proceedings and Compulsory Dissolution Act
governs bankruptcy and insolvency proceedings related to the financial restructuring
of companies;

e the Prevention of the Restriction of Competition Act governs merger control with
respect to concentrations and other issues of competition law;

f the Employment Relationship Act governs rights of employees and employers, and
also in relation to corporate restructurings; and

g the Worker Participation in Management Act governs rights of employees to participate

in management, to information, consultation and co-decision making, and also in
relation to corporate restructurings and changes of ownership in the company.

III DEVELOPMENTS IN CORPORATE AND TAKEOVER LAW AND
THEIR IMPACT

The Companies Act in 2013 saw the introduction of measures preventing the incorporation
or acquisition of companies by persons who have previously been convicted of criminal acts
related to business activities or employment matters or who have failed to pay their taxes.
The purpose of the ZGD-1H amendment is to combat the creation by the same person
of chains of empty-shell companies that never pay taxes. The principle of free pursuit of
business activities and separate legal personality of companies was to be balanced by limiting
individuals (or companies) who abuse free market opportunities by creating or acquiring
companies. In accordance with the new rules, a company may not be acquired or incorporated
by a person convicted of certain criminal acts who has been publicly declared as a non-payee
by the tax authority or has an equity stake exceeding 25 per cent in any such company.
Additional upgrades have been incorporated into the Slovenian corporate legal framework
with the adoption of the amendment ZGD-1I in late 2015. The ZGD-11 amendment the
introduced rules, preventing the incorporation or acquisition of a company by a person that
has already been involved in the incorporation of a limited liability company within the past
three months or where the person has acquired a share in a limited liability company that
was established within a three-month period before acquisition. Although these changes are
not expected to have a significant effect on cross-border transactions, they are a step towards
ensuring a safer legal environment.

The financial crisis showed that the rigid and formal approach of the Takeovers
Act is not well equipped to deal with situations caused by the financial crisis. Before the
economic meltdown hit Slovenia, financial and corporate restructurings were a rarity. In
2013, lenders operating in Slovenia started to act upon the realisation that they have to take
decisions to either sink or take control over pre-insolvent companies to which they have
heavily lent during the years of economic upturn. One of the practical risks that lenders were
facing was that through measures of financial restructuring and realisation of share pledges
they had the opportunity to become owners of pre-insolvent companies, but the resulting
change of control in joint-stock companies would typically trigger a requirement to publish a
mandatory takeover bid for shares of minorities. For apparent reasons, any kind of additional
fund flows from the banks to obtain shares in companies whose value was close or equal to
zero was not an option. This led to the introduction of an amendment to the Takeovers Act
that empowers the Securities Market Agency to grant to persons who will, during the course
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of financial restructuring, exceed the takeover threshold, an exception from the requirement
to publish a takeover bid. The Securities Market Agency’s approval has to be obtained in
advance and applies for a period of five years. It is considered that five years are sufficient for
lenders to restructure the target company and sell it to an investor.

An important consequence of any person (acting alone or with its concert parties)
exceeding the takeover threshold but failing to publish a successful takeover bid is the civil
sanction of standstill of voting rights. Before the amendments to the Takeovers Act in 2013,
there were no rules enabling the Securities Market Agency to issue an individual or block
exception allowing persons to vote on specific matters notwithstanding the general standstill
of voting rights. Currently, the Takeovers Act provides that the Securities Market Agency can
allow a person who is in breach of the mandatory takeover bid requirement to exercise voting
rights on matters that are necessary for the protection of public interest (e.g., safety or defence
of the state, public safety, the functioning of the economy). However, the Takeovers Act still
does not provide the Securities Market Agency with the power to allow voting to a potential
acquirer who has failed to publish a mandatory takeover bid in order for such acquirer to
preserve the value of its investment (e.g., to avoid minorities seizing management control due
to the standstill of voting rights applying to such acquirer).

Foreign investors should, however, not have any fears of ‘losing’ voting rights due to
failing to publish a mandatory takeover bid, as all relevant steps towards reaching a successful
takeover bid are within their scope of control. In this respect, the recent practice of the
Securities Market Agency aimed at facilitating investments is noteworthy. The general rule
of the Takeovers Act is that an acquirer who exceeds the takeover threshold of one-third of
voting rights in a target company cannot exercise any voting rights until the acquirer ‘makes a
mandatory takeover bid’ (Article 63 of the Takeovers Act). The Securities Market Agency has
adopted a wide interpretation of this rule, and considers that an acquirer has and keeps voting
rights even after exceeding the takeover threshold provided that the acquirer then follows all
the procedural steps required to publish the takeover bid (i.e., it first publishes the takeover
intention, then obtains the authorisation to publish the takeover bid and related prospectus;
publishes the takeover bid and prospectus; and finally successfully completes the takeover
bid). In practice, this means that, from the perspective of the Takeovers Act as interpreted
by the Securities Market Agency, immediately after completion of the private acquisition of
shares under a share purchase agreement the acquirer may take action to obtain management
control over the target without the need to wait until completion of the takeover bid.

Amendments to the Slovenian Takeovers Act, which entered into effect in 2015, will
likely be very material to cross-border investors. The keynote feature that seems to stem
from these amendments is the intention to limit debt financing of acquisitions of public
companies in Slovenia. The amendments have introduced further strict limitations into local
law as to how an offeror may approach collateralisation of debt financing for an acquisition,
making leveraged acquisitions of public companies particularly challenging to structure.

IV~ FOREIGN INVOLVEMENT IN M&A TRANSACTIONS

Given the relatively small geographic and economic size of Slovenia, all key M&A transactions
have traditionally included foreign buyers, whereas outbound activity has been limited to
Slovenian companies increasing their footprint on the ex-Yugoslavian markets.

According to the Bank of Slovenia report on Direct Investment 2012, average growth
in foreign direct investment (FDI) was 17 per cent between 1994 and 2006, while the highest
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growth to date, of 43.1 per cent was recorded in 2007.> Growth averaged 5 per cent between
2008 and 2011, with negative growth of 6.2 per cent having been recorded in 2009.% At
the end of 2013, the value of inbound FDI decreased 3.5 per cent compared to the value of
FDI at the end of 2012.> EU Member States prevail among investor countries, accounting
for 82.7 per cent of all inward FDI in value terms at the end of 2012 and 82.3 per cent at
the end of 2013, while the single most important investor is neighbouring Austria, which
accounted for 47.8 per cent of all inward FDI in 2012 and 34.3 per cent in 2013. Buyers
from neighbouring countries or countries with intimate knowledge of Slovenian brands and
products play a key role, and have been involved in some of the larger transactions:

a Fructal, a fruit products manufacturer, was sold to a Serbian company in 2011;

b Helios was acquired by the Austrian Ring group;

c Droga Kolinska, a drinks and food producer, was purchased by the Croatian Atlantic
Grupa;

d in April 2015, Zito, a food producer, was purchased by Croatian Podravka; and
e Apollo completed its takeover of NKBM in 2016.

Foreign equity was also strongly involved in the sale of Adria Airways and Aerodrom Ljubljana
Airport, and the sale of ELAN and Radenska.

\'% SIGNIFICANT TRANSACTIONS, KEY TRENDS AND HOT
INDUSTRIES

The companies designated for privatisation by the state continued to be the main drivers of
M&A activity in 2015, and are expected to continue to be the main drivers in 2016. Until
mid-2015, the sale of the following companies was successfully concluded:

a Helios, a chemical manufacturer was purchased by the Austrian Ring Group;

b Fotona, a manufacturer of high-performance lasers for medical, dental and aesthetic
applications, was purchased by the Gores Group, a Los Angeles-based investment
firm;

c Aerodrom Ljubljana was purchased by the German Fraport AG;

d Slovenian food producer Zito wsd purchased by Croatian Podravka;

e the state’s 100 per cent share in Nova KBM (the second-largest Slovenian bank) was
sold to Apollo Global Management;

f the Pivovarna Lasko brewery was taken over by Heineken (Heineken acquired a
53.43 per cent share for about €119.5 million); and

g poultry factory Perutnina Ptuj was acquired by SIJ (a 47 per cent share for about
€44.5 million).

3 Publication of Bank of Slovenia, Direct Investment 2012, October 2013: www.bsi.si/library/
includes/datoteka.asp?Datotekald=5339.

4 Ibid.

5 Publication of Bank of Slovenia, Direct Investment 2013, November 2014: www.bsi.si/

publikacije/Neposredne_nalozbe-Direct_investment/NN_ang_13/index.html.
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Other key transactions that have had an impact on the market include:

a the sale of a stake in Zavarovalnica Maribor dd by NKBM;

b the formation of a fully functioning joint venture between Telekom Slovenia and
Antenna Group (the largest Greek media group) with a view to operate Planet TV.
The joint venture plans to become one of the leading commercial televisions in
Slovenia;

¢ Agrokor’s purchase of Mercator, the largest Slovenian retailer;

d WWRD’s acquisition of Steklarna Rogaska, one of the leading worldwide producers
of crystal ware; and

e the sale by Abanka bank and construction materials company Salonit Anhovo of
their combined 92.5 per cent stake in polyurethane foam maker TKK Srpenica to
the Belgian company Soudal Holding N'V. This acquisition made Soudal the largest
producer of one component foam worldwide, with plants in China, India, Belgium,
Turkey and Poland.

VI  FINANCING OF M&A: MAIN SOURCES AND DEVELOPMENTS

The domestic debt market has still not recovered from the impact of the financial crisis, and
is dominated by refinancing and restructurings. The local banks — whether they are struggling
with insolvency or not — are not keen to finance any substantial acquisition.

However, acquisitions in Slovenia continue to be financed with debt rather than
equity, most likely as a reflection of the overall uncertainty existing in the equity market.
Financing of acquisitions in Slovenia follows international trends; therefore, in nearly all
cases, acquisition financing sources are foreign.

More and more transactions in Slovenia are financed through the high-yield bond
market. As far as the existing debt at the target is concerned, in most cases it remains in place
upon a change of control. There is, however, no true portability of existing debt: investors
are usually required to enter into protracted discussions with existing lenders, and such
restructuring negotiations have become an important aspect of all deals.

VII EMPLOYMENT LAW

There have been no recent legislative developments in the area of employment law that would
be relevant to M&A.

The Acquired Rights Council Directive 77/187 (as amended by Directive 98/50/EC
and consolidated in Directive 2001/23) is transposed into local legislation. Contractual and
other employment rights and obligations that employees had on the day of transfer towards
the transferor are transferred through the operation of law (ex /ege) and continue towards
the transferee. With respect to any rights that are conditional on or related to the period
of employment, both the period of employment served with the transferor and the period
of employment served with the transferee must be taken into account. Additionally and
importantly, the transferor and the transferee are jointly and severally responsible for the
performance or payment of the employees’ claims that had arisen towards the transferor
before the transfer. Employment rights and obligations arising under collective bargaining
agreements, which had on the day of the transfer bound the transferor, must be respected
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by the transferee for at least an additional year after transfer, unless the term of the collective
bargaining agreement ends earlier or unless a new collective bargaining agreement is entered
into prior to the lapse of the one-year period.

Upon transfer, employees of the transferor or transferee are afforded a two-year grace
period in which they are allowed to terminate the employment agreement (and yet receive
all benefits that they would if the employer had terminated the employment agreement
for business reasons) if the working conditions alter significantly upon transfer as a result
of objective reasons. On the other hand, the interests of the transferor and transferee are
protected through the transferor’s right to terminate the employment agreement if the
transferred employee refuses to transfer to the transferee.

VIII TAX LAW

The general legal framework relevant to M&A activity is enacted in the Corporate Income Tax
Act, which provides specific regimes for various types of transactions (transfer of assets, stock
swaps, mergers and divisions). These transactions can generally be conducted as tax-neutral
transactions under the regimes provided in the Corporate Income Tax.

Hidden reserves, which must be disclosed to the tax authority during the transaction,
are calculated on the basis of the difference between the fair value of assets (defined as the
value, for which the asset may be sold or otherwise transferred between well-informed and
willing parties in a transaction in which the parties are mutually independent and equal) and
the tax value of assets (defined as the value given to the asset for the purpose of taxation).
Goodwill is subject to impairment, which is then recognised as an expense (up to 20 per cent
of the original value, and the exceeding value is transferred to the following tax year).

With respect to funding, while payments of interest are generally tax deductible (unless
issued to a resident of certain jurisdictions listed by the Ministry for Finance), payments of
dividends are not. Thin capitalisation rules apply with respect to debt incurred from certain
qualified shareholders (25 per cent share threshold, held by the lender or an affiliated person)
— where the debt-to-equity ratio exceeds 4:1, interest paid on such loans is not deductible for
the purpose of the corporate income tax.

Capital gains (sale of shares) are taxed with the corporate income tax unless certain
exemptions apply (the shares represent at least 8 per cent of the capital, the shares have been
held for at least six months, the seller had at least one employee during the entire period
of holding the shares and the transferred share is not in a company seated in one of the
tax-haven jurisdictions designated by the Ministry of Finance).

As of 1 July 2013, the value added tax rate has been set at a general rate of 22 per cent
and is particularly relevant with respect to asset deals (as opposed to share deals). Additionally,
real estate tax is imposed at a rate of 2 per cent of the purchase price for any transfer of real
estate, except for those transfers of real estate that are charged with VAT (newly built real
estate).

IX COMPETITION LAW

No recent legislative changes relevant to M&A in Slovenia have occurred in the past couple
of years.

Concentrations in relation to companies operating in Slovenia could be subject both
to European Union merger control legislation (Merger Regulation) and national rules of
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the Slovenian Prevention of Restriction of Competition Act (Competition Act), whereby

Article 42(2) of the Competition Act draws a distinction between concentrations with a EU

dimension that are to be assessed by the European Commission, and transactions that are to

be cleared by the Slovenian Competition Protection Agency (CPA).
The Slovenian merger control system is based both on mandatory notifications

of concentrations and on notifications of concentrations upon the request of the CPA. A

concentration is defined as a change of control on a lasting basis over an undertaking that is

deemed to arise in the case of a merger of two or more previously independent undertakings
or parts thereof; an acquisition of (direct or indirect) control over another undertaking or
parts thereof; or a formation of a full-function joint venture. The concept of a ‘concentration’
under national rules therefore mimics the EU-level rules embedded in the EC Merger

Regulation.

A concentration has to be notified to the CPA if the following turnover thresholds
are met:

a in the last financial year, the combined annual turnover in the Slovenian market of the
undertakings concerned together with other undertakings within the group exceeded
€35 million; and

b in the last financial year, the annual turnover in the Slovenian market of the target
undertaking together with other undertakings within the group exceeded €1 million
or, in the case of a formation of a full-function joint venture, the annual turnover
in the Slovenian market of at least two of the undertakings concerned together with
other undertakings within the group exceeded €1 million.

Even if the turnover thresholds are not met but the combined market share in the Slovenian
market of the undertakings concerned together with other undertakings within the group
exceeds 60 per cent (if there is no local overlap, the test is met even if only one party exceeds
the 60 per cent threshold), the CPA may request, within 15 days after the undertakings
concerned inform it of such a concentration, that the concentration is notified to the CPA.

A concentration has to be notified to the CPA at the latest within 30 days after the
conclusion of an agreement, announcement of a public bid or acquisition of control (the
time period of 30 days runs from the first of any of these events), o, if the CPA is informed
of a concentration that meets the market share threshold and the CPA requests that the
concentration is notified, within 30 days of receipt of the CPA’s request. Pre-notifications are
not expressly regulated, but are possible in practice.

A general standstill obligation applies in cases of mandatorily notifiable concentrations.
Undertakings may not exercise their rights and obligations arising from a concentration
that is subject to notification until a decision declaring the concentration compatible with
competition rules has been issued.

As regards fines for failure to file a notification, failure to file a notification in time or
failure to comply with the standstill obligation, the Competition Act provides that a fine of
up to 10 per cent of the worldwide annual turnover of an undertaking concerned together
with other undertakings within the group generated in the preceding financial year may be
imposed for an infringement. In addition, fines from €5,000 to €30,000 may be imposed on
responsible individuals of the undertaking or of an individual entrepreneur.
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X OUTLOOK

From our perspective, the short to mid-term outlook in terms of M&A activity remains the
exiting of foreign buyers seeking opportunities from either the ongoing privatisation process
or distressed asset sales. In line with commitments given to the European Commission,
the state is required to privatise NLB bank, Slovenias largest bank in terms of assets and
market presence. The state is expected to retain a 25 per cent plus one share equity interest.
The transaction is currently at its initial stages. The Slovenian Sovereign Holding, which
will be acting as the seller on behalf of the state, has already chosen Deutsche Bank as the
designated adviser. The government’s privatisation approach of choice seems to be an initial
public offering. However, rumours have surfaced that the Slovenian Sovereign Holding is
not satisfied with the limited range of sales options available, and that it will be seeking more
leeway in terms of transaction structuring. On a related note, in June 2016, NLB closed
the sale of a part of its SME NPL receivables to Slovenian companies at a nominal value of
approximately €396 million. Negotiations are continuing with regard to the remaining SME
NPL portfolio (roughly €400 million).

We expect that foreign investor presence on the market will remain strong, and
particularly that foreign equity houses will remain a notable presence in all key privatisation
processes. The trend of professional investors is expected to further increase focus on legal due
diligence and compliance, ranging from industry regulations to anticorruption requirements.
Professional investors tend to be well informed of market specificities and to approach deals
with clearly set out parameters. The demand for comprehensive, pinpoint accurate expertise
of local law should therefore continue to increase.

565



Appendix 1

ABOUT THE AUTHORS

DAVID PREMELC

Rojs, Peljhan, Prelesnik & partners

David joined RPPP in 2006 and has since practised corporate law, with a primary focus on
mergers and acquisitions, corporate litigation and arbitration, media law and data protection.
As a part of his commercial law and M&A specialisation, David has been advising many
domestic and foreign clients in M&A transactions and corporate restructuring, which include
some of the high-profile transactions in the financial, media, retail and industry sectors. His
recent M&A work includes advising NKBM, the second-largest Slovenian bank, in its sale of
Zavarovalnica Maribor (the third-largest insurance company in Slovenia), advising Agrokor
in its acquisition of Mercator, advising Cimos in its sale of Litostroj Power, advising Antenna
Group in its joint venture with Telekom Slovenije, advising Zavarovalnica Triglav (the largest
insurance company in Slovenia) in its bid for Croatia Osiguranje (the largest insurance
company in Croatia) and advising Styria Media Group in its acquisition of Moje delo. David
also regularly represents the clients in administrative litigation as well as in international and
domestic arbitration proceedings, and is consulted on a daily basis on data protection and
media law issues.

BOJAN SPORAR

Rojs, Peljhan, Prelesnik & partners

Bojan Sporar joined (the then) Colja, Rojs & Partnerji in 2007 after his traineeship at
Linklaters and court articling at the High Court in Ljubljana. His fields of expertise include
M&A, and banking and finance transactions, in which he regularly assists foreign and
domestic institutions on banking rules and financial regulations. Bojan’s recent M&A work
includes advising a client on takeovers, project documentation and financing with respect to
the Helios privatisation, and heading the core legal team advising Agrokor in its acquisition
of Mercator, the largest Slovenian retailer, these being the largest transactions in Slovenia
since Novartis’ acquisition of Lek (also handled by the firm). He has advised, among others,
OMYV AG with respect to a real estate storage capacity acquisition in Slovenia, Kimberly
Clark in its acquisition of Balder, a high-technology company, and Bank of America Merrill

709



About the Authors

Lynch with respect to its asset purchases in Slovenia. Bojan’s recent work has also concerned
innovative work in bank and leasing companies’ originated securitisations (synthetic and
traditional) and structured finance deals.

JAKOB IVANCIC

Rojs, Peljban, Prelesnik & partners

Jakob Ivanci¢ holds a bachelors degree in law from the University of Ljubljana. He
graduated with honours (cum laude) in 2013, ranked third in his class, and joined Rojs,
Peljhan, Prelesnik & partners immediately upon graduation. He received several awards
for his diploma thesis, including the United Nations Association of Slovenias award for
an outstanding thesis related to the work of the United Nations and the Faculty of Law’s
Commendation for an outstanding thesis. Jakob has worked on several M&A projects
recently, including the acquisition of Mercator, Slovenia’s largest retail chain, by Agrokor, the
sale and financial restructuring of Helios Group, and the acquisition of LIV, one of the largest
regional manufacturers of sanitary products, by Fluidmaster. Jakob’s practice areas include
banking and finance, restructuring and insolvency law as well as intellectual property. Jakob
was seconded to Allen & Overy, A Pedzich sp K’s banking department in September 2013.

ROJS, PELJHAN, PRELESNIK & PARTNERS
Tivolska cesta 48

1000 Ljubljana

Slovenia

Tel: +386 1 2306 750

Fax: +386 1 4325 123

sporar@rppp.si

premelc@rppp.si

WWW.Ippp.si

710





